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I. LOCAL PROBATE COURT RULES AND PROCEDURES 
a. The First Judicial Circuit (http://www.firstjudicialcircuit.org/) Includes:    

i. ESCAMBIA 
1. Honorable Michael G. Allen 

a. http://www.firstjudicialcircuit.org/judges/escambia-
county/michael-g-allen  

2. Honorable J. Scott Duncan 
a. http://www.firstjudicialcircuit.org/judges/escambia-

county/j-scott-duncan  
ii. SANTA ROSA 

1. Honorable Marci L. Goodman 
a. http://www.firstjudicialcircuit.org/judges/santa-rosa-

county/marci-l-goodman  
iii. OKALOOSA 

1. Honorable Michael A. Flowers 
a. http://www.firstjudicialcircuit.org/judges/okaloosa-

county/michael-flowers 
2. Honorable William F. Stone 

a. http://www.firstjudicialcircuit.org/judges/okaloosa-
county/william-f-stone  

iv. WALTON  
1. Honorable W. Howard LaPorte 

a. http://www.firstjudicialcircuit.org/judges/walton-county/w-
howard-laporte  

 
b. The Fourteenth Judicial Circuit Includes: (relevant to us) 

i. BAY 
1. Honorable Elijah Smiley 

a. http://www.jud14.flcourts.org/Judges/FormsChecklists/for
mschecklists.htm 

 
 
This is a list of the probate judges and their personal sites for the local area.  You will notice that 

some judges have no local rules and simply reference the probate rules and statutes, while some 

simply have rules to follow to set a hearing, and others have an exhaustive requirement checklist 

to be followed.  It is advisable to visit the site of the judge you will be working with and follow 

any procedures or rules that he or she wants.  Above are links to their sites.     

 
See Judge Smiley’s Checklists in Exhibits 
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II. THE INITIAL FILING 
 

a. WHEN IS PROBATE NECESSARY? FORMAL VS. INFORMAL? 
 

i. Necessity 
 
Probate is a court-supervised process for defining and gathering the assets of a deceased person 

(decedent). The decedent’s debts will be identified and paid and eventually, the remaining assets 

will be distributed to the decedent’s beneficiaries. This process is needed to allow the court-

supervised re-titling of certain assets, the payment of decedent’s creditors, the wrapping up of 

financial affairs, and to protect against abuse and fraud.  In short, probate is necessary to re-title 

the decedent’s property into the names of the beneficiaries. 

 
ii. Formal 

 
All estates in Florida require formal administration unless they fall into one of three exceptions.  

If assets were jointly titled, payable on death or transfer on death to a surviving beneficiary, 

formal probate is not required. Likewise, if the entire estate subject to Florida administration 

does not exceed $75,000, excluding homestead and other exempt property, formal probate is not 

required.  Lastly, if the decedent has been dead for more than two years, formal probate is not 

required. 

 

If estate assets are located outside the state of the decedent’s last domicile, it may be necessary to 

open ancillary probate proceedings in several states. The probate process typically excludes life 

insurance, retirement plans, annuities and Trusts.  Each of these assets will have a specifically 

named beneficiary or an alternate beneficiary.  The presentation of a certified death certificate 

triggers the distribution of these assets to the named beneficiary.  If there is no beneficiary 

designated or that beneficiary has died with no alternate designated in the document or pursuant 

to the terms of the agreement, that asset will become a probate asset.  The Will would then 

control the asset or if no Will, the laws of intestacy pursuant to Fla. Stat. § 732.103. 

 

Formal probate is a long, expensive and intensive legal process.  Included below is the formal 

checklist used by our office and several county clerks to properly begin a formal probate estate. 
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See Formal Probate Checklist in Exhibits 
 

iii. Informal Probate, or Summary Administration 
 
Summary administration is governed by Ch. 735 of the Florida Probate Code and has several 

prerequisites.  Summary Administration is not available in a testate estate in which the decedent 

had specifically directed formal administration by his or her Will, Fla. Stat. § 735.201(1).  If the 

decedent has been dead for two or more years, the estate is eligible, regardless of size, Fla. Stat. 

§ 735.201(2). Summary Administration is available after two years because of the two-year 

statute of non-claim, Fla. Stat § 733.710(1).  However, the administration will include the 

creditor claims that were filed within the two-year period.  Summary Administration is available 

if the entire estate subject to Florida administration does not exceed $75,000, excluding 

homestead and exempt property, Fla. Stat. § 735.201(2).  All assets held in an inter-vivos Trust, 

irrevocable Trusts, and assets held in tenancy by the entirety are not included in the calculation 

of the $75,000.  See Ford v. Ford, 581 So.2d. 203 (Fla. 5th DCA 1991). 

 
iv. Disposition of personal property without administration 

 

Fla. Stat. § 735.301 states “no administration shall be required or formal proceedings instituted 

upon the estate of a decedent leaving only personal property exempt under Fla. Stat. § 732.402, 

personal property exempt from claims of creditors under the Florida constitution, and nonexempt 

personal property the value of which does not exceed the sum of the amount of preferred funeral 

expenses and reasonable and necessary medical and hospital expenses of the last 60 days of the 

last illness.”  

 

In short, this procedure is available only for personal property.  If probate assets consist solely of 

property classified as exempt property under Fla. Stat. § 732.402 and non-exempt personal 

property if it does not exceed the total value of funeral expenses (that did not exceed $6,000) and 

the amount of all reasonable and necessary hospital expenses incurred in the last 60 days of the 

decedent’s final illness, an interested party may file an application by affidavit to have the 

property retitled. 

 

 



5 

b. WHAT DOCUMENTS TO INCLUDE? 
 
The following are the basic documents used to open an estate: 
 

i. Petition for Administration  
ii. Petition for Summary Administration 

iii. Order of Summary Administration 
iv. Last Will and Testament 
v. Order Admitting Will to Probate 

vi. Oath of Personal Representative and Designation of Resident Agent 
vii. Letters of Administration 

viii. Petition to Determine Homestead (if applicable)  
ix. Notice of Confidential Information within Court Filing 
x. Death Certificate 

 
See samples found in the Exhibits 
 

c. WHO MUST AND SHOULD BE NOTIFIED? 
 
Under the Florida Probate Code, notice is a requirement you will see everywhere.  However, 

within the scope of the “Initial Filing” there are two main classes that must be notified. 

 
i. Beneficiaries: 

 
Beneficiary is defined by Fla. Stat. § 731.201(2) as “heir at law in an intestate estate and devisee 

in a testate estate. The term beneficiary does not apply to an heir at law or a devisee after that 

person’s interest in the estate has been satisfied.  In the case of a devise to an existing Trust or 

Trustee, or to a Trust or Trustee described by Will, the Trustee is a beneficiary of the estate.  

Except as otherwise provided in this subsection, the beneficiary of the Trust is not a beneficiary 

of the estate of which that Trust or the Trustee of that Trust is a beneficiary.” 

 

Fla. Prob. R. 5.040 states “Beneficiaries should receive a Formal Notice, which includes copies 

of the initial petitions.” (Petition for Administration, Homestead, Family Allowance, etc.) 

 
See sample Formal Notice found in Exhibits 
 

ii. Creditors 
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Fla. Stat. § 733.2121, § 733.701 and Fla. Prob. R. 5.241 require that a diligent search for any 

creditors be made and notice be given to any ascertainable creditor.  A further requirement is to 

“Publish a Notice to Creditors” in a newspaper in the county where the estate is administered.   

 
If the decedent is over the age of 55, the Personal Representative shall serve a copy of the notice 

to creditors and a copy of the death certificate on the Agency for Health Care Administration, 

Fla. Stat. § 733.2121(d). 

 
See sample Notice to Creditors found in Exhibits 
 
While we are reviewing notice requirements, here is an exhaustive list of notice requirements 

under the Probate Code: 

Notice of accounting 
Final 5.345(b), 5.400(c), 5.340(h) 
Interim 5.345(b) 

  
Notice of petition for administration 5.201, 733.2123 
Contents 5.240(b), 733.212(2) 
Objections 5.230(e), 5.240(b)(3), (d), 733.212(2)-(3), 733.2123 
Service 5.240(a), (e), 733.212(1), (5)-(7) 
Waiver 5.240(e), 733.212 

  
Notice of adversarial proceedings 5.025(b)(4), (d)(1) 
Notice of ancillary administration 5.065(b)-(c), 5.470(b), 734.102(1) 
 
Notice of appointment of:  

-Ancillary PR   5.470(b), 734.102(1) 
-guardian 5.560(b), 744.331(1) 
PR 5.201, 733.212 

  
Notice to creditors 
5.241, 5.260(e), 5.475(b), 733.2121, 733.701, 734.102(5), 734.1025(2), 
735.206(2), 735.2063 

  
Notice defined at 5.015(b)(2)-(b)(3), 5.040(c ), 731.201(22) 
Notice of determination of beneficiaries and shares 5.385 
Notice of discharge of PR 5.400(c) 
Notice of disqualification of PR 733.3101 
731.301 Notice - Notice and Representation 

-remind of effect of (3) 
 

Notice of elective share 5.360(a)-(b) 
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Notice of lost or destroyed will   5.510(d) 
Notice of estate tax and federal 5.393 
Notice of fee petitions 5.120(d), 744.108(6), 744.641 
Notice of final accounting 5.400(c) 
Notice of possession of homestead by PR 
Contents 5.404(b) 
Filing 5.404(a) 
Service 5.404(c) 
Request for notice and copies of pleadings   5.060 
FORMAL NOTICE for: 

Adversarial proceeding 5.025(b)(3), (d)(1) 
Ancillary proceeding 5.470(b) 
Destroyed/lost Will proceeding 5.510(d) 
Elective share 5.360(a)(2)(B), (b)(3) 
Notice of admin 5.240(a), 733.212 
Taking possession of protected homestead 5.404(c) 
Defined 5.015(b)(2), 5.040(a), 731.201(8) 

  
Generally 5.040(a), 731.301(2), 744.106 
Waiver of formal 5.180, 731.302 

  
INFORMAL 
Defined 5.015(b)(3), 731.210(22) 
Generally, 5.040(a)(2), (b) 
Service 5.040(b) 
Waiver 5.180 
Resignation of personal rep   5.430(c), 733.502 
Sale of real property 5.370(b) 
Summary admin 
Notice to creditors735.2065 

 
d. THE MASTER TIMELINE-DON’T MISS ANY CRUCIAL DUE DATES! 

 

When Letters of Administration are signed, the clock begins to tick.  You have to publish a 

Notice to Creditors, prepare an Inventory, submit the death certificate (if not already done), file a 

Statement Regarding Creditors, file an Affidavit of No Florida Estate Tax Due, or if estate tax is 

due, then, a Florida Tax Certificate or its receipt.  The Final Accounting and the Petition for 

Discharge are due 12 months from the date of issuance of the Letters of Administration unless a 

706 tax return is due. 
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Remember, each jurisdiction may have slightly different requirements when it comes to 

timelines.  It is important to check with the local administrative orders to review the “crucial due 

dates” that the Personal Representative you are representing may be subject to. 

 

A common due date that is routinely missed can be seen in Fla. Stat. § 732.901 Production of 

Wills.  It states that the custodian of a Will shall submit the Will to the court having Venue 

within 10 days after receiving information that the testator is dead. 

 

Look to the exhibit section for Administrative Orders for Okaloosa and Escambia Counties that 

outline timeline requirements. 

 
See Administration Order for Okaloosa County in Exhibits  
 
See Administration Order for Escambia County in Exhibits 
 

e. INTRA-OFFICE COMMUNICATION-SETTING UP THE FILE SO THAT 
YOUR STAFF CAN PROPERLY ACT ON IT 

 
First, there is no right or wrong way to accomplish this goal.  This is usually an attorney’s 

personal preference, and no two offices accomplish this goal the same way.  The following is an 

example of how to set up a probate file.   

 

Setting up “Classification Folders” which are folders with several dividers, each divider with 

coated fasteners on the top, are a useful tool to keep your case organized as it progresses through 

the probate process.   

 

A “Classification Folder” with 2 dividers will have six sections, the sections are as follows:   

1. Time and Costs 
2. Data and Checklists 
3. Notes and Miscellaneous Info. 
4. Correspondence 
5. Assets and Claims 
6. Pleadings 

 
These sections should also be digitally mirrored on your computer or server.  A file should be set 

up on you server under the decedent’s name with the six sections serving as subfolders.  When 
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new documents are prepared or you receive incoming correspondence, you should scan and save 

into the corresponding subfolder.  This serves to back-up the physical file, and allows you to 

instantly print or email from the scanned folders.  If your office has a server, then each staff 

member will be able to access the file and work on it from their own computer. 

 
f. DEALING WITH INTESTACY 

 
Intestacy is the term used to describe someone that dies without a Will.  We would say, “John 

Doe died intestate.”   This means that we will look to the intestacy statutes, which govern the 

disposition of the decedent’s estate, Fla. Stat. § 732. 101. 

 

Intestacy laws address certain basic estate planning issues involving rights of spouses and 

children and distributional schemes for intestate succession.  Intestacy is not a preferred planning 

device, as much as it is a "default mechanism" provided by the legislature.  Assets falling into 

intestacy have not been effectively disposed of by a Will or passed outside of probate via Will 

substitutes.  Intestacy laws apply to assets that are subject to administration, not assets that pass 

by reason of survivorship, beneficiary designation, Trust law, or other Will substitutes, and do 

not apply to homestead realty and exempt personalty when they pass by special statutory rules.    

 

If an individual dies without a Will, assets he/she owns at death will pass according to intestate 

succession, Fla. Stat. § 732.101-.111.  All distributions will be made per stirpes. This means, for 

example, that when dad dies, the children of his deceased son, will receive their father’s share, 

Fla. Stat. § 732.104. If a provision of the Will fails and there is no catchall residuary, then the 

rules of intestacy apply. For example, Anna Nicole Smith died several years ago directing all 

assets go to her only son. Her Will specifically omitted any after-born children. That means her 

daughter, Dannielynn, was specifically excluded as a beneficiary from her mother's Will. 

However, because Anna Nicole Smith’s son died before she did, the Will then had no valid 

beneficiary. The intestate laws of California were triggered to include Anna Nicole Smith's 

daughter, Dannielynn, as the sole beneficiary of the estate.   

 

Another situation sometimes occurs when a Will has been obtained through the use of undue 

influence, fraud or while the testator is incompetent. The testator will then be said to be not of 
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“sound mind” pursuant to Fla. Stat. § 732.501, and the Will will be held invalid. The laws of 

intestacy will then control. 

 
i. Florida Homestead 

 

Rules of intestacy apply when Florida homestead realty cannot be devised or is not devised as 

permitted by law.  Fla. Stat. § 732.4015 states that homestead cannot be devised if the owner is 

survived by a spouse or a minor child or minor children, except that the homestead may be 

devised to the owner’s spouse if there is no minor child or minor children; however a married 

couple with minor children may choose tenancy by the entireties ownership to avoid the 

prohibition that otherwise would apply if the sole owner died first. If the homestead owner 

cannot or does not devise as permitted by law, the homestead will pass according to intestate 

statutes.  A homestead passes free from creditors, and this holds true as long as it passes to 

someone within Fla. Stat. § 732.103 definitional description of heirs.  
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III. WHO IS THE PERSONAL REPRESENTATIVE? 

 
a. HELPING CLIENTS PICK ONE 

 

If the decedent died with a Will, the decedent, most likely, named a Personal Representative, or, 

PR to manage his estate as it went through probate.  The nomination of a Personal 

Representative in a Will is controlling.  The only way to unseat a nominated Personal 

Representative is to show just cause. Fla. Stat. § 733.504,  (Estate of Gainer, 579 So. 2d 739 (Fla. 

1st DCA 1991).  Does the Personal Representative have a felony conviction? Does the Personal 

Representative have an adverse interest to the estate or to the beneficiaries? 
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If the decedent died intestate, the Personal Representative must be a blood relative, spouse, the 

spouse of a blood relative, a legally adopted child or adoptive parent of the decedent or a Florida 

resident.  Only a blood relative, a legally adopted child or adoptive parent of the decedent or the 

spouse of a person otherwise qualified under Fla. Stat. § 733.304 may live outside of the state 

and serve as Personal Representative.  Let us say a family of five children comes into your office 

and their father just passed away.  All of the children live in Ohio and Texas, except one 

daughter, who lives locally.  As long as the local daughter does not have a felony, is not adverse 

to the estate or the other children, and seems like a responsible and reasonable person, then 

simply by reason of her locale she would be the recommended Personal Representative. 

 

Disputes over who will be nominated as the Personal Representative may arise. If they do, the 

following statutes help to resolve the dispute.  Fla. Stat. § 733.301 Preference in Appointment 

of Personal Representative; this statute outlines preference given to a candidate to be appointed 

as the Personal Representative when there is a Will, when the Will is contested, when there is not 

a Will (intestate) and when more than one person is petitioning to be appointed Personal 

Representative in an intestate estate.  Also, Fla. Stat. § 733.504 Removal of Personal 

Representative; Causes for Removal can be helpful when a dispute arises over who will be the 

Personal Representative.  For example, if the candidate already exhibits characteristics that 

would subject him/her to removal, he/she would certainly not be suitable as the best choice to 

serve as Personal Representative. 

       
b. EDUCATING THE PR ON HIS/HER DUTIES 

 
Fla. Stat. § 733.601 – § 733.620 known in the Probate Code as PART VI. DUTIES AND 

POWERS OF THE PERSONAL REPRESENTATIVE contains the relevant laws that govern 

a Personal Representative while serving. 

 

A statutory preference in appointment of Personal Representative is found in Fla. Stat.  

§ 733.301. In a testate estate, the Will has the primary authority to nominate a Personal 

Representative.  If the Will is silent, then next in preference is a person selected by a majority in 

interest of the persons entitled to the estate.  Finally, a devisee under the Will, if more than one, 

then the court may select the best qualified. A person convicted of a felony or who, from 
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sickness, impertinence or want of understanding, is incompetent to discharge duties of the 

Personal Representative is not qualified to serve as Personal Representative, Fla. Stat. § 733.302. 

An individual may be considered unsuitable to administer the estate, even if named in the Will, if 

there is an adverse interest of some kind, hostility to those immediately interested in the estate, or 

an interest adverse to the estate itself,  Schleider v. Estate of Schleider, 770 So.2d 1252 (Fla. 4th 

DCA 2000). 

 

In an intestate estate, the surviving spouse has first priority of appointment. Then a person 

selected by a majority in interest of the heirs, then to the heir nearest in degree, if more than one, 

then the court may choose the best qualified. As discussed above, it is important to make sure 

your client is capable of being the Personal Representative by falling into one of these categories, 

and hopefully enjoying the highest degree of preference.   

 

A Personal Representative must file an oath that he or she will faithfully administer the estate of 

the decedent, Fla. Prob. R. 5.320.  This oath must be executed and filed before the Letters of 

Administration will be granted.   

 
See Oath of Personal Representative in Exhibits  

 
The role of the Personal Representative is to take possession of all of the decedent’s property 

except protected homestead, marshal the assets, recover and administer the assets. The Personal 

Representative has the right to demand funding from the Trustee of a revocable Trust to pay 

expenses if adequate assets do not remain after providing for statutory entitlements to all 

devisees other than residual devisees, Fla. Stat. § 733.607.   

 

Fla. Stat. § 733.612 grants a list of powers the Personal Representative may use without court 

order. The significant asset not covered under this rule is the transfer or encumbrance of real 

property where the power is not provided for in the governing instrument such as the Will. Fla. 

Stat. § 733.613 grants the Personal Representative the authorization to sell real property. In an 

intestate estate or where the Will’s real estate sale provision is inadequate, a court order 

authorizing or confirming the sale is necessary. In the testate estate, where the Personal 

Representative’s power to sell realty is granted adequately, title will pass without court order. 
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Whether by power in the Will or by court order, the buyer takes title free of claims of creditors 

and beneficiaries, but mortgages and other liens are not affected. The Personal Representative is 

protected from the rise and fall of the asset market. In Baker v. Vidoli, 751 So.2d 608 (Fla. 2d 

DCA 1999), the Personal Representative had the authority to sell the estate's securities because 

the decedent's Last Will and Testament contained a power of sale clause that encompassed the 

sale of securities. The Personal Representative sold the securities and in a short period of time, 

the securities dramatically increased in value. The court reasoned that to require a Personal 

Representative to accurately predict the rise and fall of the stock market would constitute an 

unrealistic burden and could foreseeably result in litigation in nearly every estate in which 

marketable securities are an estate asset. 

 

Marshalling, safeguarding, and inventorying of assets are a few of the first jobs of the Personal 

Representative. Estate assets should be identified, recovered from other parties, protected or 

insured. Keys, passwords, records, papers and all other important information should be 

gathered. If valuable assets are subject to theft, they should be stored in a secure, insured 

location. Once the estate assets are properly identified, an Inventory must be filed with the 

probate clerk's office, usually within 60 days of the issuance of the Letters of Administration and 

a copy sent to the interested parties. The Inventory must include an estimated value of the assets. 

In most estates, a guesstimated value of personal items will be sufficient. However, if there is a 

fight over the personal property, an estate appraisal should be done. All real property should be 

appraised by a state certified real estate appraiser. This appraisal should be done with only a few 

exceptions. The cost of the appraisal runs around $400 per residential appraisal. This appraisal 

sets the date of death value so that in the future, when the property is sold, the cost basis has been 

determined as of the date of death. If the estate will not be liable for death taxes, the appraisal 

should be on the high-end of the appraiser's subjective limit. This means fewer capital gain taxes 

will be due when the property is sold. 

 
See Estate Executors Checklist in Exhibits 
 

c. HOW MUCH IS IT IN YOUR INTEREST AND WITHIN ETHICAL BOUNDS 
TO HELP THE PERSONAL REPRESENTATIVE? 

 
i. Personal Representative is the Client 
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As the attorney for the estate, the Personal Representative is the primary client and you should 

look out for the best interest of the Personal Representative, except when such interests run 

contrary to applicable law and ethics rules. Fla. Bar. R. 4-1.7 states “In estate administration the 

identity of the client may be unclear under the law of some jurisdictions. In Florida, the personal 

representative is the client rather than the estate or the beneficiaries. The lawyer should make 

clear the relationship to the parties involved.”  

 
ii. Lawyers draft pleadings 

 
Fla. Prob. R. 5.020 states, “All Pleadings in a probate proceeding must be signed by the attorney 

of record.  During the representation, the Personal Representative will be required to 

communicate with the court.  The attorney will draft pleadings that will facilitate this 

communication.” 

     
d. REPRESENTING PRs IN PROBATE DISPUTES/LITIGATION 

 
i. Fla. Prob. R. 5.030:  

 
An attorney of record for an interested person in a proceeding governed by these rules (rules of 

probate) shall be the attorney of record in all other proceedings in the administration of the same 

estate, except service of process in an independent action on a claim, unless at the time of 

appearance the attorney files a notice specifically limiting the attorney’s appearance only to the 

particular proceeding or matter in which the attorney appears. 

 
ii. Common disputes to be aware of: 

 
The following are common disputes that are deemed adversarial under Fla. Prob. R. 5.025: 
 

a. Removal of personal representative; Fla. Stat. § 733.504-
506, § 733.609, Fla. Prob. R. 5.440 

b. Probate a lost or destroyed Will; Fla. Stat. § 733.207 
c. Determine beneficiaries; Fla. Stat. § 733.105 
d. Partition property for the purpose of distribution; Fla. Stat. 

§ 733.814 
e. Determine pretermitted share; Fla. Stat. § 732.301, § 

732.507 
f. Determine amount of elective share; Fla. Stat. § 732. Part  

II., Fla. Prob. R. 5.360 
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g. Revocation of Probate of a Will; Fla. Stat. § 732.518,         
§ 733.107 

 
These common probate disputes all have correlating statutes and case law.  Each case will be 

different and will require adequate legal research. 

 

iii. Disputes involving documents the lawyer drafted, such as the decedent’s 

Will 

R. Regulating Fla. Bar 4-3.7 states, “a lawyer shall not act as an advocate at a trial in which the 

lawyer is likely to be a necessary witness on behalf of the client.”   

 

An attorney who prepared and notarized a Will that was being asserted as a valid Will to dispute 

the administration of the testator’s estate under an earlier Will was properly disqualified from 

representing, at trial, the party who was seeking to introduce the later Will.  Eccles v. Nelson, 

919 So. 2d 658 (Fla. Dist. Ct. App. 5th Dist. 2006).  R. Regulating Fla. Bar 4-3.7 will allow 

disqualification because the attorney’s knowledge and involvement in the later Will would 

require him to testify as to substantive and central matters in the Will dispute, such as mental 

incapacity, undue influence, and genuineness of the testator’s signature.   

 
IV. PROPER AND PRUDENT TREATMENT OF ASSETS 

 
a. ASSESS AND DOCUMENT BEFORE OR AFTER THE INITIAL FILING? 

 
i. Before Filing 

 

The Petition for Administration requires a good faith statement of the nature and approximate 

value of the assets that will be going through probate, Fla. Prob. R. 5.200(g).  At the very least, 

the petitioner needs to have a good idea of the assets that will need to be probated. 

 

Steps that can be taken to assess the assets before filing, include researching the county property 

appraiser’s website and the official records website for the county that has venue, and the 

surrounding counties.  If there is property in the decedent’s name, it will appear. 
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Occasionally, a decedent dies and his son has been doing his taxes for the past four years. The 

son, who eventually becomes the Personal Representative of the estate, is intimately familiar 

with all of the decedent's assets, taxes and liabilities. The son, for the past four years, has had all 

of the decedent's mail forwarded to his home. In this instance, the future Personal Representative 

knows everything about the decedent's estate. Unfortunately, most estates do not follow this 

pattern.  A common scenario will be, the son gets a call that his father has passed away. The son 

drives into town and has to hire a locksmith to open the door to his father’s house. Upon entering 

the house, he sees a neglected disheveled mess. Thousands of envelopes are stacked together 

with rubber bands and many are unopened. This future Personal Representative has no idea what 

assets his dad owned. He is not sure how the house is titled or if there is a mortgage. He does not 

know the location of any bank, brokerage, savings or money market accounts. 

 

It will take countless hours to sort through this mess. I suggest three boxes be placed in each 

room. The first box should be labeled “keep.” Any account statement that seems recent or 

reflects an asset, should be kept in this box. The second box should be labeled “I don't know.” 

Any asset statement or paper that you are not sure about should be placed in that box. The third 

box, which should be the largest box, is labeled “discard.” Once the relevant paperwork has been 

reviewed and placed in the appropriate box, it should then be placed in a three ring binder. Each 

asset should have a separate tabbed section. All future statements should be placed in that 

separate tabbed section. Cash accounts, brokerage accounts and deeds should each have a 

separate tabbed section.  

 

Bank statements for the last 12 months should be reviewed. Post office box payments, safe 

deposit box payments and any other periodic payments should be reviewed. These payments may 

indicate a separate location for assets or additional assets that do not provide monthly statements. 

The tax returns for the prior three years should be reviewed to search for additional assets. If the 

decedent has received an inheritance, a review of the prior decedent’s inventory might provide 

information regarding any additional assets and their values. If the decedent was divorced in the 

past five years or so, a review of the divorce decree and inventory might be appropriate. 

Insurance forms detailing specifically insured items would be relevant. Asset and liability 

statements as well as a statement of net worth could also identify additional assets. 
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b. TIPS FOR EFFECTIVE MARSHALING OF ASSETS 

 

A Personal Representative is required to file an Inventory of the property of the estate, Fla. Stat. 

§ 733.604(1). The Inventory shall include all property of the estate. That is, all property subject 

to administration, Fla. Stat. § 731.201(14).  This property shall be listed with sufficient detail and 

include for each item, the fair market value at the decedent’s date of death, Fla. Stat.  

§ 733.604(1).  Fla. Prob. R. 5.340 indicates a miscellaneous requirement to list the protected 

homestead and its description, but not include a value. 

 

All real and personal property of the decedent, except protected homestead within this estate, and 

the rents, income, issues, and profits from it are to become "assets in the hands of the Personal 

Representative", Fla. Stat. § 733.607, Fla. Stat. § 733.608(1).  

 

The Personal Representative has a duty to locate all of the decedent’s assets. The Personal 

Representative should start with the decedent’s bank to locate the checking, savings, money 

market and CD’s.  Also, a determination should be made if the decedent had a safe deposit box, 

Fla. Stat. §655.935, Fla. Stat. §655.936, Fla. Stat. §733.6065, and Fla. Prob. R. 5.342. The mail 

should be checked to locate bank statements, brokerage statements and any other investment 

statements. The county property appraiser’s website and the official records website can be used 

to determine if the decedent owned any other property in that county. If the mail or any of the 

decedent’s other records indicate property may be located in another county, then that county’s 

real property records can be searched as well. The Personal Representative is authorized to 

receive assets and information from fiduciaries and other sources such as the decedent’s 

accountant, broker and banker, Fla. Stat. § 733.612(3). 

 

Occasionally, an asset is located, but its possession or rightful ownership is in dispute. This could 

be a tool in the decedent’s garage or cash in a checking account.  The Personal Representative 

has the duty to stockpile the decedent’s assets, make an accounting of all of them, and then 

distribute them according to either a Will or intestate laws.  The Personal Representative shall 

take all steps necessary for the management of the estate until distribution, and may maintain an 

action to recover possession of property or to determine the title to it, Fla. Stat. § 733.607(1). 
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Common causes of action used in these matters include: 

1. Conversion 
2. Civil theft 
3. Replevin 
4. Restitution 
5. Relevant case law:  

a. Perez v. Lopez, 454 So.2d 777 (Freezing assets) 
b. In re Estate of Katz, 501 So. 2d 68 (Turnover of disputed 

assets to the Personal Representative) 
c. Conger v. Conger, 414 So.2d 230 (Injunctions freezing 

assets claimed to belong to decedent’s estate, though 
ownership was in dispute) 

 
The Personal Representative is required to settle and distribute the estate as expeditiously and 

efficiently as is consistent with the best interests of the estate and for the best interest of 

interested persons, including creditors, Fla. Stat. § 733.602(1).  The Personal Representative is a 

fiduciary and must adhere to Standards of Care applicable to Trustees, Fla. Stat. § 733.602(1), 

and Standards of Care as codified in the Prudent Investor Rule 518.11. The Personal 

Representative acts without court order pursuant to Fla. Stat. § 733.612.  The Personal 

Representative may retain assets owned by the decedent, Fla. Stat. § 733.612(1). He may 

perform, compromise, or when proper, refuse to perform decedent’s contracts, Fla. Stat.  

§ 733.612(2). He may invest funds, provided such investments are in accordance with the 

prudent investor rule, Fla. Stat. § 733.612(4) and sell or exercise stock subscription or conversion 

rights, Fla. Stat. § 733.612(17). 

 

The Personal Representative has the authority to prosecute or defend claims or proceedings for 

the protection of the estate and of the Personal Representative, Fla. Stat. § 733.612(20) and Fla. 

Stat. § 733.607(1). Several examples include the Personal Representative defending a surviving 

spouse’s elective share claim. The Personal Representative may object to creditor claims and 

pursue a former Personal Representative who has stolen money from the estate. 

 

Once the Inventory is completed and prepared, it must be sent to all “interested persons” 

pursuant to Fla. Stat. § 731.201(21). An interested person is defined as "any person who may 

reasonably be expected to be affected by the outcome of the particular proceeding".  The 

Personal Representative shall file an Inventory of the estate within 60 days after the issuance of 
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Letters of Administration, Fla. Prob. R. 5.340(a). The service of a copy of the Inventory is 

separate and in addition to publishing a Notice to Creditors. The Personal Representative is 

required to serve a copy of the Inventory and all supplemental and amended Inventories on the 

spouse, the heirs at law in intestate estate, the residuary beneficiaries of a testate estate and any 

other interested person that requests it. Additionally, government agencies such as the IRS, 

Agency for Healthcare Administration (HCA) and the Department of Revenue are entitled to a 

copy.  

 

All interested parties should be served a copy of the Inventory by mail or hand delivery as 

described in Fla. Prob. R. 5.041(b). If the beneficiary or creditor is being represented by an 

attorney, then service is required to be made on the attorney. Proof of service is defined in Fla. 

Prob. R. 5.041(d)-(f). 

 

The Personal Representative is required to furnish any beneficiary, upon reasonable written 

request, a written explanation of how the inventory value for an asset was determined, including 

copies of appraisals, Fla. Stat. § 733.604(3), Fla. Prob. R. 5.340. The right for a beneficiary to 

request the above is dependent upon the beneficiary's interest in the assets. For example, a 

residual beneficiary, or heir to an intestate estate can request information regarding all 

inventoried assets, whereas others, such as specific devisees, can only request information about 

their asset. 

 

Although the homestead usually passes outside the administration process, there is an exception.  

Fla. Stat. § 733.608(2) states that if the homestead is not occupied by a person who appears to 

have an interest in it, the Personal Representative may (is authorized, but not required) take 

possession of the homestead for the limited purpose of preserving, insuring, and protecting it for 

the person having the interest. See Fla. Prob. R. 5.404 for “Notice of taking possession of 

protected homestead.” If, in the process of securing the homestead for the interested parties, the 

Personal Representative spends money to preserve and maintain the property, the Personal 

Representative may file a lien and be reimbursed, Fla. Stat. § 733.608(3)-(12). The procedures 

for this lien recovery are found in Fla. Prob. R. 5.402, 5.403. 
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See sample Inventory in Exhibits 
 

c. STEPPED-UP BASIS OF VARIOUS ASSETS 
 
The stepped-up tax basis is the last, greatest, tax break.  As seen in IRS Publication 551 

(http://www.irs.gov/pub/irs‐pdf/p551.pdf) “If you inherit property from a decedent, your basis in 

property you inherit is generally the fair market value (FMV) at the date of the individual’s 

death.”  See also IRS Publication 4895 (http://www.irs.gov/pub/irs‐pdf/p4895.pdf). 

 

There are three types of assets passing to the heirs with a taxable component.  The first are 

qualified accounts, such as IRA’s, 401k’s, SEP’s, etc; the second are Annuities and the third are 

U.S. Savings Bonds.  When a beneficiary receives a qualified account such as an IRA, either 

from the probate estate or directly as the beneficiary on the account, all proceeds are treated as 

ordinary income.  The recipient will have three options when receiving such an account. Option 

one, the beneficiary may take the entire lump sum and report it as ordinary income on that year’s 

income tax return.  Option two, the beneficiary may take the amount in a 5 year installment plan, 

where recipient will pay tax on 1/5 each year.  The third option allows the recipient to accept the 

IRA over their lifetime.  This is called a stretch IRA.  The tax will be due according to the 

recipient’s life expectancy.  For example, if the recipient is 50 years old, he has a life expectancy 

of an additional 29 years.  He will take 1/29th of the IRA in that year and pay tax on it.  The next 

year he will take 1/28th, and so on. 

 

The annuity recipient, whether the estate or the beneficiary directly, will have to pay ordinary 

income tax on the gain on the annuity.  For example, if the decedent purchased the annuity and 

paid $100,000 for it and at death the value was $200,000, then the gain would be taxed as 

ordinary income to the recipient at their new tax bracket, not the favorable capital gains tax rate, 

currently 15%.  The last taxable asset the heirs typically receive are U.S. Savings Bonds.  There, 

the interest income from the bond is taxable as ordinary income when the bond is cashed. 

  

See IRS publications in Exhibits 

 
d. EXEMPTED PROPERTY 
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i. Homestead 732.401 – 4015 
 
A non-probate asset that has been the subject of much controversy is the homestead property. 

This is the most complicated and difficult asset to deal with in a probate estate.  The homestead 

property blurs the definitional lines because it is a non-probate asset and a probate asset at the 

same time.  After the decedent’s death, if not survived by a spouse or minor child, the question 

is, who controls the house and how is title transferred to the heirs?  

 

Fla. Stat. § 733.608(2) grants authority to the appointed Personal Representative of the 

decedent’s estate to take possession of the homestead property for the limited purpose of 

preserving, ensuring, and protecting it for the person having an interest in the property, pending a 

determination of its homestead status.  The statute provides that if the Personal Representative 

takes possession of the property, any rents and revenues may be collected by the Personal 

Representative for the account of the heir or devisee, but the Personal Representative shall have 

no duty to rent or otherwise make the property productive.  Section three provides that if a 

Personal Representative expends funds or incurs obligations to preserve, maintain, insure, or 

protect the property, the Personal Representative shall be entitled to a lien on the property and its 

revenues used to secure repayment of those expenditures and obligations incurred. See Estate of 

Mahaney, 903 So.2d 234 (Fla. 2d DCA 2005), for great discussion of protected homestead status.  

The judge recognized that the homestead property may be devised, but it does not become part of 

a probate estate subject to the control of the Personal Representative unless a testamentary 

disposition is made to someone other than an heir. In Monks v. Smith, 609 So.2d 740 (Fla. 1st 

DCA 1992), the decedent’s sister and only heir under Florida law did not waive her rights to 

homestead protection based on her having treated the house, which was devised to her, as an 

asset of the estate while she served as Personal Representative. 

 

Fla. Stat. § 731.201(33) defines protected homestead as property described in s. 4(a)(1), Art. X, 

of the State Constitution on which at the death of the owner, the exemption inures to the owner’s 

surviving spouse or heirs pursuant to the Constitution. This definition does little to help 

determine if the property is protected homestead. Generally, as a practical matter, the homestead 

was the decedent’s domicile.  This is where he lived, had all his mail delivered, the state where 

his driver’s license was registered, and where he voted.  Even if the decedent had moved out of 



23 

state for convalescent care, as long as the homestead property had not been leased or rented, it 

would maintain its homestead status.  The Constitutional homestead provision allows a testator 

with no surviving spouse or minor children to devise homestead, with its accompanying 

protection from creditors, to any family member within the class of persons categorized in the 

state’s intestacy statute. 

 

The homestead does not automatically vest in the heirs. There is a legal process needed to 

determine that the property is protected homestead.  In order for the legal process to occur, there 

has to be someone placed in charge.  The only way to have someone placed in charge is to 

initiate a probate process. Once a formal probate process is initiated and a Personal 

Representative has been authorized by the court to act on behalf of the decedent through Letters 

of Administration, a petition may be filed for determination of homestead status.  See Fla. Prob. 

R. 5.405(a)-(b).  If approved, the court will sign an Order Determining Homestead Status and 

vest full title to the homestead in the appropriate heirs, Fla. Prob. R. 5.405(c).  An alternate 

process is through a Summary Administration as identified below.  The beneficiaries sign a 

Petition for Summary Administration and likewise sign a Petition for Determination of 

Homestead Status.  If appropriate, a judge will sign an order determining the property was the 

decedent’s homestead and title will vest in the appropriate heirs pursuant to the order.  There will 

not be a deed transferring the property. 

 
e. REQUESTING DECEDENT’S POLICY INFORMATION FROM THE 

INSURANCE COMPANIES AND INSURING REMAINING PROPERTY 
 

i. Property Insurance 
 
Once the Personal Representative has been granted Letters of Administration, they now have the 

authority to conduct business on behalf of the estate.  This will include reviewing the decedent’s 

insurance and maintaining said insurance during the period of administration.   

 

Fla. Stat. § 733.612(13) expressly grants to the Personal Representative the authority, and 

without court order, to “insure the assets of the estate against damage or loss and insure against 

personal and fiduciary liability to third persons.” 
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The two most important items to keep insurance on are the car and home.  Be aware that the 

decedent may have been ill for some time before they died, and may have been neglecting 

paying their insurance and the insurance may have lapsed.  It is advisable to check the insurance 

policy and catch up on the payments, if necessary.  Insurance on a home is far more expensive 

when no one is living there and the house is sitting vacant.  The car can be a source of liability 

for the estate.  It is best to keep it insured while part of the estate, but to quickly move it out of 

the estate.   

 
f. SPOUSAL RIGHTS TO PROPERTY 

 
i. Pretermitted Share 

 
Fla. Stat. § 732.301 states, “When a person marries after making a Will and the spouse survives 

the testator, the surviving spouse shall receive a share in the estate of the testator equal in value 

to that which the surviving spouse would have received if the testator had died intestate, unless: 

1. Provision has been made for, or waived by, the spouse by prenuptial 

or post nuptial agreement; 

2. The spouse is provided for in the Will; 

3. The Will discloses an intention not to make provision for the 

spouse. 

The share of the estate that is assigned to the pretermitted spouse shall be obtained in accordance 

with Fla. Stat. § 733.805.” 

 

This statute takes into consideration the pretermitted share within the scope of “Order in which 

Assets Abate.”  Under this section, after the debts, family allowance, exempt property, expenses 

of administration are designated, a pretermitted share has a greater priority than the residuary and 

specific devisees for his or her intestate share.    

 

Fla. Stat. § 732.507 states, “Neither subsequent marriage, birth, nor adoption of descendents 

shall revoke the prior Will of any person, but the pretermitted child or spouse shall inherit” as set 

forth in Fla. Stat. § 732.301(pretermitted spouse) and Fla. Stat. § 732.302 (pretermitted child).   

 
ii. Elective Share 
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A surviving spouse has certain statutory rights under Florida law. If the surviving spouse is not 

satisfied with the assets left to him or her at the decedent's death, an election can be made to take 

part of the decedent's estate, regardless of what the Will says. This right, in Florida, is called an 

elective share and is governed by Fla. Stat. § 732.201. It is available to spouses who are unhappy 

with what they have been left, as well as those estates that have been drawn in such a way the 

election will result in a substantial increase in the marital deduction, thus reducing inheritance 

taxes. The elective share shall be in addition to the homestead, exempt property and other 

allowances provided by statute, Fla. Stat. § 732.2105. Fla. Prob. R. 5.360 prescribes the 

procedure to be followed by the Personal Representative or the surviving spouse in petitioning 

for a determination of entitlement to and the amount of the elective share. 

  

The elective share is an amount equal to 30% of the elective estate, Fla. Stat. § 732.2065. This 

right can be waived with a valid pre-nuptial agreement or a valid post-nuptial agreement, Fla. 

Stat. § 732.2155. If the prior waiver has not been made, then a surviving spouse must make an 

affirmative election to take the elective share within six months after service of the copy of the 

Notice of Administration on a surviving spouse, Fla. Stat. § 732.2135. The elective share process 

is an adversary proceeding under Fla. Prob. R. 5.025(a).  

 

Once the election is made, the Personal Representative has a duty to determine the property 

entering into the elective estate. The elective estate includes the decedent's probate estate, Fla. 

Stat. § 732.2035(1). The probate estate is defined as all property wherever located that is subject 

to the administration in any state of the United States or the District of Columbia, specifically, 

including real estate in other states. The value of the probate estate is its fair market value on the 

date of decedent’s death, less any claims paid or payable from the probate estate, and any 

mortgages, liens, and surety interests on the property. Administrative expenses are not deducted, 

Fla. Stat. § 732.2055(5). 

  

The elective estate includes the decedent's ownership interest in accounts or securities registered 

as payable on death (POD), transfer on death (TOD), in Trust for, or co-ownership with right of 

survivorship. The decedent's ownership interest means one-half of the value of accounts or 
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securities held as tenants by the entirety and the portion of the accounts or securities which the 

decedent had, immediately before death, the right to withdraw or use without any duty to account 

to any person. This means the entire balance of any joint account where the decedent contributed 

all the money would be used to determine the elective share, Fla. Stat. § 732.2035(2). Likewise, 

the decedent's fractional interest in all real property held in joint tenancy or tenancy by the 

entirety shall be included in the elective estate, Fla. Stat. § 732.2035(3). 

  

Property held in a revocable Trust is included in the elective estate, Fla. Stat. § 732.2035(4). 

Certain irrevocable transfers by the decedent are also included, Fla. Stat. § 732.2035(5). 

However, an irrevocable Trust established by the decedent's parents, for example, would not be 

included. The cash value of any life insurance owned by the decedent and all retirement accounts 

and other retirement benefits are also included, Fla. Stat. § 732. 2035(6) and (7). Gifts made 

within one year of the decedent's death are included. The IRS gift annual exclusion amount, as 

well as payment for medical or educational expenses pursuant to IRS gift exclusions, are 

excluded. 

  

Once the elective estate is determined after excluded items and proper reductions are made 

pursuant to statute, the spouse will then receive 30% of that amount. However, if the spouse has 

received certain assets as a result of the decedent's death, then those amounts shall be applied 

against the outstanding elective share amount, Fla. Stat. § 732.2095. Depending on the nature of 

assets held in the estate, there may not be sufficient probate assets to satisfy the elective share 

claim. In this case, the statute provides for an apportionment clause setting forth the liability for 

the payment of the unsatisfied balance among other direct recipients of property included in the 

elective estate, Fla. Stat. § 732.2075(2). 

 
 
See Elective Share Example in Exhibits 
 
 

iii. Family Allowance 
 

The surviving spouse and the decedent’s lineal heirs the decedent was supporting at the time of 

his or her death are entitled to a reasonable allowance of money out of the estate for their 



27 

maintenance during administration.  The allowance shall not exceed a total of $18,000.  This 

amount shall be paid to the surviving spouse, but if the surviving spouse is not living or the lineal 

heirs have another person in charge of their care and custody, then to the custodian or guardian.  

Fla. Stat. § 732.403.  A verified petition requesting this allowance must be filed pursuant to Fla. 

Prob. R. 5.407. 

iv. Homestead 

In regard to a spouse’s right to homestead property, the spouse has traditionally received a life 

estate in the property with a vested remainder going to the descendents in being at the time of the 

decedent’s death.  A recent change in the law now allows a surviving spouse to elect to take an 

undivided one-half interest in the homestead as a tenant in common, with the remaining 

undivided one-half interest vesting in the decedent’s descendants.  The practical effect of this 

new option allows the spouse to now be able to sell the house and receive half of the proceeds.  

Fla. Stat. § 732.401 has been amended to reflect these changes.   

  
g. TREATMENT OF REAL PROPERTY IN PROBATE-TENANTS, 

MORTGAGES, FORCLOSURES, SALES, ETC. 
 
It is always appropriate to read the testator’s Will when dealing with real property.  The Will can 

grant or confer powers to the Personal Representative that give the Personal Representative 

complete authority to handle tenants, mortgages, foreclosures, and sales.  But, when these 

powers are not expressly conferred or a decedent dies intestate, we have a statutory guideline to 

follow.  

 

The Personal Representative has a fiduciary duty to manage and invest assets.  Therefore, the 

Personal Representative is subject to the Prudent Investor rule, requiring the Personal 

Representative to exercise reasonable care in the investment and management of the estate 

assets, Fla. Stat. § 518.11.  

 
i. Tenants 

 
The Personal Representative is given express authority and without court order under Fla. Stat.  

§ 733.612(7) to “enter into a lease, as a lessor or lessee, for a term within, or extending beyond, 

the period of administration, with or without an option to renew.” 
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ii. Mortgages 
 
In a mortgage which occurs under a specific power (in a Will) or under a court order authorizing 

or confirming that act, the purchaser or lender takes title free of claims of creditors of the estate 

and entitlements of estate beneficiaries, except, existing mortgages or other liens against real 

property are not affected, Fla. Stat. § 733.613(3). 

 

iii. Foreclosures 
 
First, if a mortgage is owed to the estate, the Personal Representative may, “extend, renew, or in 

any manner modify any obligation owing to the estate.  If the personal representative holds a 

mortgage, security interest, or other lien upon property of another person, he or she may accept a 

conveyance or transfer of encumbered assets from the owner in satisfaction of the indebtedness 

secured by its lien instead of foreclosure,” Fla. Stat. § 733.612(15). 

 

Second, if property that is owned by the estate is under foreclosure, the Personal Representative 

has the authority to “abandon property when it is valueless or so encumbered, or in a condition, 

that it is of no benefit to the estate,” Fla. Stat. § 733.612(9). 

 

Further, the Personal Representative may “prosecute or defend claims or proceedings in any 

jurisdiction for the protection of the estate and the Personal Representative”, Fla. Stat.  

§ 733.612(20). 

 

Fla. Stat. § 733.608 allows the Personal Representative, after expending funds to preserve, 

protect, and maintain homestead property, to secure a lien on the property, and potentially 

recover the funds expended by foreclosing on the lien, if the amount is not paid by other means. 

iv. Sales  
 
A Personal Representative may sell real property. The Personal Representative shall consider if 

the sale is in the best interest of the estate and those interested in it.  The sale of real property 

may be done at a public or private sale.  No title shall pass until the court authorizes or confirms 

the sale, Fla. Stat. § 733.613.  The Will may authorize the sale of real property.  If this 
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authorization is not extremely clear and well drafted or non-existent, all real property sales 

should not be pursued unless specific court authority is received. The pleading should include all 

particulars regarding the sale including the buyer, the price and sale expenses.   

 
PRACTICE TIP:  If in doubt, always get the court’s permission to engage in the sale of any real 
property. 
 

h. BUSINESS TRANSFERS 
 
 
Fla. Stat. § 733.612(22) allows the Personal Representative to “continue any unincorporated 

business or venture in which the decedent was engaged for not more than 4 months (without 

court order), if the continuation is a reasonable means of preserving the value of the business, 

including good will.” 

 

Further, Fla. Stat. § 733.612(17) authorizes the Personal Representative to “sell or exercise stock 

subscription or conversion rights or consent, directly or through a committee or other agent, to 

the reorganization, consolidation, merger, dissolution, or liquidation of a corporation or other 

business entity.” 

 

The Personal Representative is to act reasonably and for the benefit of the interested persons 

when conducting the above activities.  See Prudent Investor Rule above, Fla. Stat. § 518.11. 

 
PRACTICE TIP:  If in doubt, get the court’s permission to continue to engage in the decedent’s 
business. 
 
 

i. TYPICAL CREDITORS AND HOW TO DEAL WITH THEM 
 

i. HCA 
 

Public assistance payments do constitute a debt of recipient.  Fla. Stat. § 414.28(1) states the 

acceptance of public assistance creates a debt of the person accepting assistance, which debt is 

enforceable only after the death of the recipient. The debt created is only enforceable by a claim 

filed against the estate of the recipient or by suit to set aside a fraudulent conveyance.  The claim 

can be for the total amount of public assistance paid to or for the benefit of such recipient. 
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Section (3) of the statute defines "presumed intent" as a transfer or encumbrance for an 

inadequate consideration made within six months immediately preceding the death of the 

transferor.  It is presumed to have been made with the intent of defeating or hindering the claim 

of the department. 

 

"Medicaid Third-Party Liability Act" Fla. Stat. § 409.910, can create a significant claim in the 

estate.  The basic premise is that the recipient of public assistance constitutes a debt of the 

recipient (amounts paid unrelated to the incident that caused the settlement), which is 

enforceable only after the death of the recipient. Upon the death of a recipient, and within the 

time prescribed by Fla. Stat. § 733.2121(d), § 733.702 and § 733.710, the agency, in addition to 

any other available remedy, may file a claim against the estate of the recipient for the total 

amount of medical assistance provided by Medicaid. Claims so filed, shall take priority as Class 

3 claims, Fla. Stat. § 733.707(1)(c). The agency must receive actual notice.  The estate is 

required to file a Notice to Creditors with the agency if the decedent is over the age of 55 years.  

The estate attorney may have personal liability if this is not done. 

 

Fla. Stat. § 733.707(1)(c ) defines a Class 3 expense as debts and taxes with preference under 

federal law, and claims pursuant to Fla. Stat.  § 409.9101 and § 414.28. 

 

ii. Credit Cards 

 

One of the duties of the Personal Representative is to locate any and all potential creditors. This 

includes a thorough review of the decedent’s credit cards. The Personal Representative should 

first examine the decedent’s wallet. A review of all mail for the past six months should be made 

to determine what credit card bills are currently outstanding. If the charges on the credit cards are 

unchallenged and justified, then payment should be made for the full balance. This payment 

should be sent with a death certificate indicating the account should be closed. 

 

j. PROCEDURES FOR PROBATING AN INSOLVENT ESTATE 
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An insolvent estate is an estate that has more debt than it does assets. In other words, when added 

up, the value of all of the decedent's individual assets is equal to or less than the amount of 

creditor claims.  Upon “insolvency,” creditors become “interested persons” pursuant to Fla. Stat.  

§ 731.201(23), because they are now “affected by the outcome of the particular proceedings.” 

There is no need to notice creditors as an interested party unless the estate is insolvent.   

 

It is not unusual for an estate to experience a lack of liquidity, requiring the sale of an asset to 

pay the expenses and obligations of the estate, but when there is true insolvency there is nothing 

to liquidate.    

 

If the estate is indeed insolvent, then the Personal Representative will need to prioritize payment 

to the creditors as provided by Fla. Stat. § 733.707. This statute prioritizes payments that are to 

be made based on eight classes: 

 

  Class 1- costs and expenses of estate administration, including PR and attorney fees   

  Class 2- reasonable funeral expenses not to exceed $6,000   

Class 3- debts and taxes with preference under federal law, and claims pursuant to Fla.                       

  Stat. § 409.9101 and§ 414.28 (Medicaid recovery)   

 Class 4- reasonable and necessary medical and hospital expenses of the last 60 days of  

  last illness   

 Class 5- family allowance   

 Class 6- arrearage from court ordered child support   

 Class 7- debts acquired after death by the continuation of decedent’s business, but only to 

  the extent of the assets of the business   

 Class 8- all other claims 

 

If the decedent had a Trust, and the decedent, at the time of his death had a right of revocation 

(Living Revocable Trust), this Trust will be liable for the expenses and debts of the estate, Fla. 

Stat. § 733.707(3).   
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IN THE CIRCUIT COURT FOR __________ COUNTY, 
FLORIDA    PROBATE DIVISION

  

 
IN RE:  ESTATE OF 

 

  
File No.   

 

 
Division   

 

 Deceased. 
 

 

 
 
 

 

 
 
 PETITION FOR ADMINISTRATION 
 (intestate Florida resident - single petitioner) 
 
 Petitioner, __________________, alleges: 

 1. Petitioner has an interest in the above estate as ______________________.  

Petitioner's address is 8120 ______________________________, and the name and office 

address of petitioner's attorney are set forth at the end of this petition. 

 2. Decedent, __________________________, whose last known address 

____________________________, and, whose age was __________and the last four digits of 

whose social security number are _______, died on ________________, at ________________ 

in __________ County.  On the date of death, decedent was domiciled in _______________ 

County, Florida. 

 3. So far as is known, the names of the beneficiaries of this estate and of the 

decedent's surviving spouse, if any, their addresses and relationships to decedent, and the dates 

of birth of any who are minors, are: 

NAME ADDRESS RELATIONSHIP DATE OF BIRTH
(if Minor)

 
 
 
 4. Venue of this proceeding is in this county because it was the county of the 

decedent's residence at the time of the decedent's death. 
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 5. Petitioner, whose address is ________________________, and who is qualified 

under the laws of the State of Florida to serve as personal representative of the decedent's estate 

is entitled to preference in appointment as personal representative because 

______________________________________________________________________________

___________________________. 

 6. The nature and approximate value of the assets in this estate are: 
 
NATURE OF ASSETS APPROXIMATE VALUE

(example) 
 
Homestead Property Exempt 

 
Real Property- 20 acres in ________  $ 80,000 

 
 7. This estate will not be required to file a federal estate tax return. 

 8. After the exercise of reasonable diligence, petitioner is unaware of any unrevoked 

wills or codicils of decedent. 

 9. Domiciliary probate proceedings are not known to be pending in another state or 

country. 

 Petitioner requests that ____________________ be appointed personal representative of 

the estate of the decedent. 

  

 Under penalties of perjury, I declare that I have read the foregoing, and the facts alleged 

are true, to the best of my knowledge and belief. 

  

 Signed on     , 2012. 

 

  
Petitioner 

 
 

 
 
  
Attorney for Petitioner 
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IN THE CIRCUIT COURT FOR __________ COUNTY, 
FLORIDA    PROBATE DIVISION

  

 
IN RE:  ESTATE OF 

 

 
 
_____________________ 

 
File No.  ___________ 

 

 
Division  ___________ 

 

 Deceased. 
 

 

 
 
 

 

 
 
 PETITION FOR SUMMARY ADMINISTRATION 
 (intestate) 
 
 Petitioner alleges: 

 1. Petitioner has an interest in the above estate as _______ of the decedent and 

beneficiary of the decedent.  The Petitioner's name and address are set forth in paragraph 3 and 

the name and office address of the petitioner's attorney are set forth at the end of this petition. 

 2. Decedent, ________________________________, whose last known address was 

_______________________________________, and whose age was _____ years and whose 

social security number is _______________, died on ________________, at ____________ 

County, and on the date of death, decedent was domiciled in _______________ County, Florida. 

 3. So far as is known, the names of the beneficiaries of this estate, including the 

decedent's surviving spouse, if any, their addresses and relationships to decedent, and the dates 

of birth of any who are minors, are: 

NAME ADDRESS RELATIONSHIP BIRTH DATE 
(if Minor)

 
 
 
 4. Venue of this proceeding is in this county because it was the county of the 

decedent's residence at the time of the decedent's death. 

  

5. After the exercise of reasonable diligence, petitioner is unaware of any unrevoked wills 

or codicils of decedent. 



45 

 6. Petitioner is entitled to summary administration because: 

 a. To the best knowledge of the petitioner, the value of the entire 

estate subject to administration in this state, less the value of property 

exempt from the claims of creditors, does not exceed $75,000. 

 7. Domiciliary probate proceedings are not known to be pending in another state or 

country. 

 8. The following is a complete list of the assets in this estate and their estimated 

values, together with those assets claimed to be exempt: 

Assets Estimated Value
 
   

 
 9. With respect to claims of creditors: 

a. Petitioner has made a diligent search and reasonable inquiry for any 

known or reasonably ascertainable creditors. 

b. The estate is not indebted. 

c. All creditors ascertained to have claims will be served with a copy of this 

petition prior to the entry of the Order of Summary Administration. 

d. Petitioner acknowledges that any known or reasonably ascertainable 

creditor who did not receive timely notice of this petition and for whom 

provision for payment was not made may enforce the claim and, if the 

creditor prevails, shall be awarded reasonable attorneys fees as an element 

of costs against those who joined in the petition. 

 10. It is proposed that all assets of the decedent, including exempt property, be 

distributed to the following: 

Name Asset, Share or Amount 

 
  $_____________ 

 

 

 Petitioner waives notice of hearing on this petition and requests that an order of summary 

administration be entered directing distribution of the assets in the estate in accordance with the 

schedule set forth in paragraph 10 of this petition. 
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 Under penalties of perjury, I declare that I have read the foregoing, and the facts alleged 

are true, to the best of my knowledge and belief. 

 Signed on    . 

 
 
 
 
  

 
 Petitioner 

 
 

 
 
  
 
Attorney  
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IN THE CIRCUIT COURT FOR __________ COUNTY, 
FLORIDA    PROBATE DIVISION

  

 
IN RE:  ESTATE OF 

 

 
 
______________________ 

 
File No.  _____________ 

 

 
Division  __________ 

 

 Deceased. 
 

 

 
 
 

 

 
 
 PETITION FOR SUMMARY ADMINISTRATION 
 (testate) 
 
 Petitioner alleges: 

 1. Petitioner has an interest in the above estate as _____ of the decedent and 

beneficiary of the decedent.  The Petitioner's name and address are set forth in paragraph 3 and 

the name and office address of the petitioner's attorney are set forth at the end of this petition. 

 2. Decedent, _____________________________, whose last known address 

was___________________, and whose age was _____ years and whose social security number 

is ____________, died on _______________, at ____________ County, and on the date of 

death, decedent was domiciled in _______________ County, Florida. 

 3. So far as is known, the names of the beneficiaries of this estate and of decedent's 

surviving spouse, if any, their addresses and relationships to decedent, and the dates of birth of 

any who are minors, are: 

NAME ADDRESS RELATIONSHIP BIRTH DATE 
(if Minor)

 
 
 
 
 4. Venue of this proceeding is in this county because it was the county of the 

decedent's residence at the time of the decedent's death. 
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 5. The original of the decedent's last will, dated ______________, is in the 

possession of the above court or accompanies this petition. 

 6. Petitioner is unaware of any unrevoked will of decedent other than as set forth in 

paragraph 5. 

 7. Petitioner is entitled to summary administration because: 

 a. Decedent's will does not direct administration as required by 

Chapter 733 of the Florida Probate Code. 

 b. To the best knowledge of the petitioner, the value of the entire 

estate subject to administration in this state, less the value of property 

exempt from the claims of creditors, does not exceed $75,000. 

 8. Domiciliary probate proceedings are not known to be pending in another state or 

country. 

 9. The following is a complete list of the assets in this estate and their estimated 

values, together with those assets claimed to be exempt: 

Assets Estimated Value
 
                                                      

 
 10. With respect to claims of creditors: 

a. Petitioner has made a diligent search and reasonable inquiry for any 

known or reasonably ascertainable creditors. 

b. The estate is not indebted. 

c. All creditors ascertained to have claims will be served with a copy of this 

petition prior to the entry of the Order of Summary Administration. 

 Petitioner acknowledges that any known or reasonably ascertainable creditor who did not 

receive timely notice of this petition and for whom provision for payment was not made may 

enforce the claim and, if the creditor prevails, shall be awarded reasonable attorneys fees as an 

element of costs against those who joined in the petition. 

11. It is proposed that all assets of the decedent, including exempt property, be 

distributed to the following: 

Name Asset, Share or Amount 

 
  $______________ 



49 

 

 Petitioner waives notice of hearing on this petition and requests that the decedent's last 

will be admitted to probate and an order of summary administration be entered directing 

distribution of the assets in the estate in accordance with the schedule set forth in paragraph 11 of 

this petition. 

 Under penalties of perjury, I declare that I have read the foregoing, and the facts alleged 

are true, to the best of my knowledge and belief. 

 Signed on    . 

 
 
 
 
  
 
 Petitioner 

 
 

 
 
  
 
Attorney  
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IN THE CIRCUIT COURT FOR ___________ COUNTY,
FLORIDA    PROBATE DIVISION

  

 
IN RE:  ESTATE OF 

 

 
 
_______________________ 

 
File No.  ____________ 

 

 
Division  _________ 

 

 Deceased. 
 

 

 
 
 

 

 
 
 ORDER OF SUMMARY ADMINISTRATION 
 (testate) 
 

 On the petition of ___________________ for summary administration of the estate of 

_________________________________, deceased, the court finding that the decedent died on 

____________________, that all interested persons have been served proper notice of the 

petition and hearing or have waived notice thereof; that the material allegations of the petition 

are true; that the will dated ______________, has been admitted to probate by order of this court 

as and for the last will of the decedent; and that the decedent's estate qualifies for summary 

administration and an Order of Summary Administration should be entered, it is 

 ADJUDGED that: 

 1. There be immediate distribution of the assets of the decedent as follows: 

Name Address Asset, Share or Amount 

 
_____________ 
 

________________ ____________  

  Total  $____________ 
 
____________ __________________ ____________ 

 
         $___________ 

  Total          $___________ 
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 2. Those to whom specified parts of the decedent's estate are assigned by this order 

shall be entitled to receive and collect the same, and to maintain actions to enforce the right. 

 3. Debtors of the decedent, those holding property of the decedent, and those with 

whom securities or other property of decedent are registered, are authorized and empowered to 

comply with this order by paying, delivering, or transferring to those specified above the parts of 

the decedent's estate assigned to them by this order, and the persons so paying, delivering, or 

transferring shall not be accountable to anyone else for the property. 

 

 ORDERED on      . 

 

  
 
 Circuit Judge 
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IN THE CIRCUIT COURT FOR ___________ COUNTY,
FLORIDA    PROBATE DIVISION

  

 
IN RE:  ESTATE OF 

 

 
 
_____________________ 

 
File No.  ___________ 

 

 
Division  ________ 

 

 Deceased. 
 

 

 
 
 

 

 
 ORDER OF SUMMARY ADMINISTRATION 
 (intestate) 
 

 On the petition of ________________ for summary administration of the estate of 

______________________________, deceased, the court finding that the decedent died on 

________________; that all interested persons have been served proper notice of the petition and 

hearing or have waived notice thereof; that the material allegations of the petition are true; and 

that the decedent's estate qualifies for summary administration and an Order of Summary 

Administration should be entered, it is 

 ADJUDGED that: 

 1. There be immediate distribution of the assets of the decedent as follows: 

Name Address Asset, Share or Amount 

 
___________ __________________ ____________ 

 
 $_________ 

  Total  $_________ 
 
____________ ___________________ ____________ 

 
 $_________ 

  Total                 $________ 
 
 2. Those to whom specified parts of the decedent's estate are assigned by this order 

shall be entitled to receive and collect the same, and to maintain actions to enforce the right. 

 3. Debtors of the decedent, those holding property of the decedent, and those with 

whom securities or other property of decedent are registered, are authorized and empowered to 
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comply with this order by paying, delivering, or transferring to those specified above the parts of 

the decedent's estate assigned to them by this order, and the persons so paying, delivering, or 

transferring shall not be accountable to anyone else for the property. 

 

 ORDERED on    __________, 2010. 
 

 
 
 
  
 
 Circuit Judge 
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IN THE CIRCUIT COURT FOR                       COUNTY,
FLORIDA    PROBATE DIVISION

  

 
IN RE:  ESTATE OF 

 

  
File No.   

 

 
Division   

 

 Deceased. 
 

 

 
 
 

 

 
 
 ORDER ADMITTING WILL TO PROBATE 
 AND APPOINTING PERSONAL REPRESENTATIVE 
 (single) 
 
 The instrument presented to this court as the last Will of _________________, deceased, 

having been established by the oath of ______________, a subscribing and attesting witness, as 

being the last Will of the decedent, and no objection having been made to its probate, and the 

court finding that the decedent died on ________________________, and that 

____________________ is entitled and qualified to be personal representative, it is 

 ADJUDGED that the Will dated ______________, and attested by ______________ and 

______________ as subscribing and attesting witnesses, is admitted to probate according to law 

as the last will of the decedent, and it is further 

 ADJUDGED that __________________ is appointed personal representative of the 

estate of the decedent, and that upon taking the prescribed oath, filing designation and 

acceptance of resident agent, bond having been waived, letters of administration shall be issued. 

 ORDERED on      , 2012. 

 

  
 Circuit Judge 
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IN THE CIRCUIT COURT FOR                        COUNTY,
FLORIDA    PROBATE DIVISION

  

 
IN RE:  ESTATE OF 

 

  
File No.   

 

 
Division   

 

 Deceased. 
 

 

  
 
 
 PETITION TO DETERMINE HOMESTEAD STATUS OF REAL PROPERTY 
 (intestate) 
 
 Petitioner, ____________, alleges: 

 1. The decedent, ______________, died intestate on ______________, domiciled in 

_______________ County, Florida, and was survived by: 

a. One or more lineal descendants. 

 2. At the time of decedent's death, the decedent owned and resided on the following 

described contiguous parcel of real property (the "Property"): 

Address and Legal Description_____________________________________________________ 
_______________________________________ 

 
 3. The name of the decedent's surviving spouse, if any, and the names of the 

decedent's heirs at law having an interest in the decedent's estate, if any, and their respective 

relationships to the decedent and dates of birth of minor lineal descendants are: 

NAME RELATIONSHIP DATE OF BIRTH

(if minor) 

 
 
 
 4. The Property constituted the homestead of the decedent within the meaning of 

Section 4 of Article X of the Constitution of the State of Florida, and petitioner believes that 

upon decedent's death, title to the Property descended to and the constitutional exemption from 

claims of decedent's creditors inured to: ____________________________________________. 
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 5. The only persons, other than petitioner, having an interest in this proceeding, 

including unpaid creditors, and their respective addresses are:  

Name Address 
 
 
 
 
 
 Petitioner requests that an order be entered determining that the Property constituted the 

exempt homestead of the decedent, title to which, upon decedent's death, descended and the 

constitutional exemption from claims inured as set forth in paragraph 4; directing the personal 

representative to surrender possession of the Property; and directing that the personal 

representative shall have no further responsibility with respect to the Property. 

 Under penalties of perjury, I declare that I have read the foregoing, and the facts alleged 

are true, to the best of my knowledge and belief. 

 Signed on     , 2012. 

 
 
  
Attorney for Petitioner 
 

   

Petitioner 

 

 I CERTIFY that a copy hereof has been served on: 

 

 

by U.S. Mail, on________________, 2012. 

 

 

 

  

Attorney 
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IN THE CIRCUIT COURT FOR                       COUNTY,
FLORIDA    PROBATE DIVISION

  

 
IN RE:  ESTATE OF 

 

 
 

 
File No.   

 

 
Division   

 

 Deceased. 
 

 

 
 
 

 

 
 
 LETTERS OF ADMINISTRATION 
 (single personal representative) 
 
TO ALL WHOM IT MAY CONCERN 

 WHEREAS, DECEDENT, a resident of _________ County, Florida, died on December 

__________, owning assets in the State of Florida, and 

 WHEREAS______________ has been appointed personal representative of the estate of 

the decedent and has performed all acts prerequisite to issuance of Letters of Administration in 

the estate, 

 NOW, THEREFORE, I, the undersigned circuit judge, declare ______________ duly 

qualified under the laws of the State of Florida to act as personal representative of the estate of 

DECEDENT, deceased, with full power to administer the estate according to law; to ask, 

demand, sue for, recover and receive the property of the decedent; to pay the debts of the 

decedent as far as the assets of the estate will permit and the law directs; and to make distribution 

of the estate according to law. 

 ORDERED on     , 2012. 

 

  
 Circuit Judge 
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IN THE CIRCUIT COURT FOR                          COUNTY, 
FLORIDA    PROBATE DIVISION 

  

 
IN RE:  ESTATE OF 

 

  
File No.   

 

 
Division   

 

 Deceased. 
 

 

 
 
 

 

 
 
 NOTICE OF CONFIDENTIAL INFORMATION WITHIN COURT FILING 
 
Pursuant to Florida Rules of Judicial Administration 2.420(d)(2), the filer of a court record at the 
time of filing shall indicate whether any confidential information is included within the 
document being filed; identify the confidentiality provision that applies to the identified 
information; and identify the precise location of the confidential information within the 
document being filed. 
 
Title/Type of Document(s):  Petition for Administration and Death Certificate 
 
Indicate the applicable confidentiality provision(s) below from Rule 2.420(d)(1)(B), by 
specifying the location within the document on the space provided: 
 
         Chapter 39 records relating to dependency matters, termination of parental rights, guardians 
ad litem, child abuse, neglect, and abandonment.  Sec. 39.0132(3), Fla. Stat.  (If the document is 
filed within a Chapter 39 case, the form is not required.) 
 
         Adoption records.  Sec. 63.162, Fla. Stat.  (If the document is filed within Chapter 63 
adoption case, this form is not required.) 
 
 __X__Social security, bank account, charge, debit, and credit card numbers in court records.  
Sec. 119.0714(1)(i)-(j),(2)(a)-(e), Fla. Stat. 
Social Security Number, Petition for Administration 
 
         HIV test results and patient identity within the HIV test results.  Sec. 381.004(3)(e), Fla. 
Stat. 
 
         Sexually transmitted diseases - test results and identity within the test results when 
provided by the Department of Health or the department's authorized representative.  Sec. 
384.29, Fla. Stat.  
 
  X    Birth and death certificates, including court-issued delayed birth certificates and fetal death 
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certificates.  Secs. 382.008(6),382.025(1)(a), Fla. Stat. 
Death Certificate 
 
         Identifying information in petition by minor for waiver of parental notice when seeking to 
terminate pregnancy.  Sec. 390.01116, Fla. Stat.  (If the document is filed within a Chapter 390 
waiver of parental notice case, this form is not required.) 
 
         Identifying information in clinical mental health records under the Baker Act.  Sec. 
394.4615(7), Fla. Stat. 
 
         Records of substance abuse service providers which pertain to the identity, diagnosis, and 
prognosis of and service provision to individuals who have received services from substance 
abuse service providers.  Sec. 397.501(7), Fla. Stat. 
 
         Identifying information in clinical records of detained criminal defendants found 
incompetent to proceed or acquitted by reason of insanity.  Sec. 916.107(8), Fla. Stat. 
 
         Estate inventories and accountings.  Sec. 733.604(1), Fla. Stat. 
 
         Victim's address in domestic violence on petitioner's request.  Sec. 741.30(3)(b), Fla. Stat. 
 
         Information identifying victims of sexual offenses, including child sexual abuse.  Secs. 
119.071(2)(h), 119.0714(1)(h), Fla. Stat. 
 
         Gestational surrogacy records.  Sec. 742.16(9), Fla. Stat. 
 
         Guardianship reports and orders appointing court monitors in guardianship cases.  Secs. 
744.0176, 744.3701, Fla. Stat. 
 
         Grand jury records.  Ch. 905, Fla. Stat. 
 
         Information acquired by courts and law enforcement regarding family services for children.  
Sec. 984.06(3)-(4), Fla. Stat.  (If the document is filed in a Ch. 984 family services for children 
case, this form is not required.) 
 
         Juvenile delinquency records.  Secs. 985.04(1), 985.045(2), Fla. Stat.  (If the document is 
filed in a Ch. 985 juvenile delinquency case, this form is not required.) 
 
         Information disclosing the identity of persons subject to tuberculosis proceedings and 
records of the Department of Health in suspected tuberculosis cases.  Secs. 392.545, 392.65, Fla. 
Stat. 
 
         Presentence investigation reports and attached psychological or psychiatric evaluations.  
Fla. R. Crim. P. 3.712; §§ 921.231(1)(i), 948.015(9), Fla. Stat. 
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 I CERTIFY that a copy of the foregoing Notice has been served on ______________ by 
U.S. Mail on     , 2012. 
 

 

 
 
  
Attorney  

 

 

 

Note:  The clerk of court shall review filings identified as containing confidential information to 
determine whether the information is facially subject to confidentiality under the identified 
provision.  The clerk shall notify the filer in writing within 5 days if the clerk determines that the 
information is NOT subject to confidentiality, and the records shall not be held as confidential 
for more than 10 days, unless a motion is filed pursuant to subdivision(d)(3) of Rule 2.420. 
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IN THE CIRCUIT COURT FOR ____________
COUNTY, 
FLORIDA    PROBATE DIVISION

  

 
IN RE:  ESTATE OF 

 

 
 
_____________________ 

 
File No.  ___________ 

 

 
Division  ___________ 

 

 Deceased. 
 

 

 
 
 

 

 
 
 DISPOSITION OF PERSONAL PROPERTY WITHOUT ADMINISTRATION 
 (verified statement) 
 
 Applicant, _______________, alleges: 

 1. Applicant, whose address is _______________________________, is 

____________ of ______________________, who died at ______________ County on 

________________, a resident of ___________ County, Florida.  Decedent's last known address 

was ___________________________, and whose age at the time of death was ____ years. 

  Decedent's will was deposited with the clerk on _______________. 

 2. So far as is known, the names of the beneficiaries of decedent's estate and of the 

decedent's surviving spouse, if any, their addresses and relationships to decedent, and the dates 

of birth of any who are minors are: 

NAME ADDRESS RELATIONSHIP BIRTH DATE 
(if Minor)

 
 
 
 3. The estate of decedent consists only of personal property exempt from the claims 

of creditors under Section 732.402 of the Florida Probate Code and the Constitution of Florida, 

and non-exempt personal property the value of which does not exceed the sum of the amount of 

preferred funeral expenses and reasonable and necessary medical and hospital expenses of the 

last 60 days of decedent's last illness, all being described as follows: 
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Description Value
 
EXEMPT: 
 
 $_____________ 

 
 
NON-EXEMPT: 
 
 
Applicant requests that the Court issue a letter or other writing under the seal of the Court 

authorizing payment, transfer, or disposition of the property to: 

Name Property Amount or Value 

 
 
 
 

 $ _________ 

 Total                      $ ________ 
 
 
 
 

                       $ ________ 

 Total                       $ ________ 
 
 Under penalties of perjury, I declare that I have read the foregoing, and the facts alleged 

are true, to the best of my knowledge and belief. 

 
Statement made before: 
 
  
 
Deputy Clerk 
 
 , 20___. 

  
 
 
  
 (Signature of Applicant) 
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IN THE CIRCUIT COURT FOR ___________ COUNTY,
FLORIDA    PROBATE DIVISION

  

 
IN RE:  ESTATE OF 

 

 
_________________ 

 
File No.   

 

 
Division   

 

 Deceased.  
  
 OATH OF PERSONAL REPRESENTATIVE 
 AND DESIGNATION AND ACCEPTANCE OF RESIDENT AGENT 
 
STATE OF FLORIDA 

COUNTY OF ________________ 

 I, _______________________ (Affiant), state under oath that: 

 1. I am qualified within the provisions of Sections 733.302, 733.303 and 733.304 of 

the Florida Probate Code to serve as personal representative of the estate of 

_________________, deceased. 

 2. I will faithfully administer the estate of the decedent according to law. 

 3. My place of residence is _________________________, and my post office 

address is _______________________. 

 4. I hereby designate ___________________, who is a member of The Florida Bar, 

who is a resident of ________________ County, Florida, whose office address is 

_______________________ and whose post office address is 

____________________________, as my agent for the service of process or notice in any action 

against me, either in my representative capacity, or personally, if the personal action accrued in 

the administration of the estate. 

  
 Affiant 

 
 Sworn to and subscribed to before me on                                 , 20__, by Affiant, who is 
personally known to me                   or who produced                                             as 
identification. 

 
  
Notary Public State of Florida 
(Affix Notarial Seal) 
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ACCEPTANCE 

 

 I CERTIFY that I am a permanent resident of ________________ County, Florida, and 

my office address is as indicated above.  I hereby accept the foregoing designation as Resident 

Agent. 

 Signed on      , 20___. 

 
 
  
                                                          Resident Agent 
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IN THE CIRCUIT COURT FOR __________  COUNTY,
FLORIDA    PROBATE DIVISION

  

 
IN RE:  ESTATE OF 

 

 
 

 
File No.   

 

 
Division Probate  

 

 Deceased. 
 

 

  
 
 FORMAL NOTICE 
 
TO: __________________________________________ 
 
 YOU ARE NOTIFIED that a Petition for Administration, Etc, has been filed in this court, 

a copy of which accompanies this notice.  You are required to serve written defenses on the 

undersigned within 20 days after service of this notice, exclusive of the day of service, and to file 

the original of the written defenses with the clerk of the above court either before service or 

immediately thereafter.  Failure to serve and file written defenses as required may result in a 

judgment or order for the relief demanded in the pleading or motion, without further notice. 

 Signed on     , 2012. 
 
 

 
 
  
Attorney 
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IN THE CIRCUIT COURT FOR ___________ COUNTY,
FLORIDA    PROBATE DIVISION

  

 
IN RE:  ESTATE OF 

 

 
 
____________________ 

 
File No.  _____________ 

 

 
Division  ___________ 

 

 Deceased. 
 

 

  
 NOTICE TO CREDITORS 
 (Summary Administration) 
 
TO ALL PERSONS HAVING CLAIMS OR DEMANDS AGAINST THE ABOVE ESTATE: 

 You are hereby notified that an Order of Summary Administration has been entered in the 

estate of _______________________________, deceased, File Number ____________, by the 

Circuit Court for ________________ County, Florida, Probate Division, the address of which is 

___________________________; that the decedent's date of death was _______________; that 

the total value of the estate is $______________ and that the names and addresses of those to 

whom it has been assigned by such order are: 

Name Address 

 
 
ALL INTERESTED PERSONS ARE NOTIFIED THAT: 

 All creditors of the estate of the decedent and persons having claims or demands against 

the estate of the decedent other than those for whom provision for full payment was made in the 

Order of Summary Administration must file their claims with this court WITHIN THE TIME 

PERIODS SET FORTH IN SECTION 733.702 OF THE FLORIDA PROBATE CODE. 

 ALL CLAIMS AND DEMANDS NOT SO FILED WILL BE FOREVER BARRED. 

 NOTWITHSTANDING ANY OTHER APPLICABLE TIME PERIOD, ANY CLAIM 

FILED TWO (2) YEARS OR MORE AFTER THE DECEDENT'S DATE OF DEATH IS 

BARRED.  

 The date of first publication of this Notice is _____________________. 

 



67 

 

Attorney for Person Giving Notice: 

 

Person Giving Notice: 

 

 
 
  
 
Attorney 
 

 
 
 
  
                                                  

Personal Representative 
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IN THE CIRCUIT COURT FOR ___________ COUNTY,
FLORIDA    PROBATE DIVISION

  

 
IN RE:  ESTATE OF 

 

 
 
_________________ 

 
File No.  

 

 
Division   

 

 Deceased. 
 

 

 
  

 
 INVENTORY 
 
 The undersigned personal representative of the estate of _________________, deceased, 

who died on _______________, submits this inventory of all the property of the estate that has 

come into the hands, possession, control, or knowledge of this personal representative: 

REAL ESTATE IN FLORIDA -- Exempt (Protected) Homestead: 
 Description 
 
HOMESTEAD PROPERTY (description) 

 
REAL ESTATE IN FLORIDA -- Non-Exempt Homestead: 
 

Description  Estimated Fair Market Value 

NONE 
 
 Total Non-Exempt Homestead Real Estate in Florida $0.00 
 
 (Whether homestead property is exempt from the claims of creditors, is properly 

devised and is a probate asset may have to be determined by appropriate 
proceedings.) 

 
OTHER REAL ESTATE IN FLORIDA: 

Description  Estimated Fair Market Value 

NONE 
  Total Other Real Estate in Florida $0.00 
 
 Total Real Estate in Florida -- Except Exempt (Protected) Homestead $0.00 
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PERSONAL PROPERTY WHEREVER LOCATED: 
 

Description  Estimated Fair Market Value 

 
2000 Automobile $4,000.00 

 
Bank Account $80,000.00 

 
100 shares of AT & T stock $450.00 

 
 Total of Personal Property -- Wherever Located                                               $84,450.00 
 
TOTAL OF ALL PERSONAL PROPERTY AND FLORIDA REAL ESTATE 
 (Except exempt (protected) homestead)                                                         $84,450.00 
 
 
No real estate located outside the State of Florida, of which the personal representative is aware, 
was owned by the decedent. 
 
NOTICE: Each residuary beneficiary in a testate estate or heir in an intestate estate has the 
right to request a written explanation of how the inventory value of any asset was determined, 
including whether the personal representative obtained an independent appraisal for that asset 
and, if so, a copy of the appraisal.  Any other beneficiary may request this information regarding 
all assets distributed to or proposed to be distributed to that beneficiary. 
 
 Under penalties of perjury, I declare that I have read the foregoing, and the facts alleged 

are true to the best of my knowledge and belief. 

 Signed on _______________________. 

 

 
 
  
Attorney for Personal Representative 
 

  
 
 
  
                  Personal Representative 
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